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THE COURT OF SESSIONS JUDGE, UDALGURI, ASSAM  

 

Present    :  Sri A. K. Borah, 

        Sessions Judge, Udalguri, Assam.  

 

Reference    :  Crl.Appl. No.3/2015. 

 

Appellant            : Bhoda Ali @ Pohar Ali. 

          Vs 

Respondent       :  State of Assam 

Dates of hearing   :  30.4.2015. 

Date of Judgment   :   8.5.2015 

 

For the appellants  :  Mr. J.K.Brahma, Advocate.  

For the respondent : Mr. B. Das, P.P., Udalguri. 

 

 

JUDGMENT 

 

1. This appeal is directed against the judgment and order dated 27.2.15 

passed by ld. Assistant Sessions Judge, Udalguri in connection with Sessions  

Case No.154(U)14 convicting the accused/appellant  U/S 363 IPC and 

sentencing him to undergo simple imprisonment for 5 (five) years and to pay 

fine of Rs.1000/- (Rupees one thousand only) i/d another one month simple 

imprisonment. 

 

2. The fact of the case, in brief, is that on or about 1 PM of 11.8.14 

taking advantage of absence of informant, accused enticing informant’s 

daughter  and kidnapped. At the time of incident  the informant’s daughter  

age is only 15 years.  The  FIR was lodged by informant on 11.8.14 before 

the O/C, Kalaigaon P.S. and on receipt of the ejahar the  O/C Kalaigaon 

Police Station has registered a case vide Kalaigaon P.S. No.116/14 U/S 366 

(A) I.P.C. against the appellant/accused and after  due investigation 

charge-sheet was filed against the accused U /S  366(A) I.P.C. After 
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commitment of the record the case was transferred to the ld. Asstt. 

Sessions Judge, Udlaguri and on appeared accused before the ld. Asstt. 

Sessions Judge, Udalguri, ld. Asstt. Sessions Judge after hearing both 

parties framed  U/S 366 (A)/376 I.P.C. The particulars of the charge are 

read over and explained to the accused to which he pleaded not guilty and 

claims to be tried. After examination of five numbers of witnesses accused 

was examined U/S 313 Cr.P.C. The ld. court has also examined one court 

witness. After hearing both parties, ld. Trial court convict  the accused U/S  

363 IPC and sentencing him to undergo simple imprisonment for 5 (five) years 

and to pay fine of Rs.1000/- (Rupees one thousand only) i/d another one 

month simple imprisonment  

 

3.  Being highly aggrieved by the aforesaid conviction order and judgment 

dated 27.2.15 the appellant preferred this appeal on the following grounds: - 

(i) Learned trial Court erred both in law and facts in appreciating the evidence 

and as such the impugned judgment and order dated on 27.2.15 is bad in law 

and liable to be set aside and quashed.  

 

(ii) The learned trial Court committed grave error in non considering the 

evidence beneficial to the accused/appellant and as such the order of 

conviction is liable to be set aside and quashed.  

 

(iii) The  learned trial Court did not appreciate the facts that the evidence of 

the prosecutrix is not reliable considering the narration of events given by the  

prosecutrix during her cross-examination where she has  

admitted that - "In my previous statement I have stated to the police-I 

discussed the matter of running away from home with the accused on 10.8.14 

I stated to the police that on 25.8.14 a Nikah ceremony was conducted 

between me and the accused person and thereafter I lived with the accused at 

Panjabari as his wife", and as such the order of conviction is liable to be set 

aside and quashed.  

 

(iv) The learned trial Court did not appreciate the fact that prosecution story 

raises a reasonable doubt- despite the admission made by the prosecutrix 
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under Section 164 Cr.P.C before the magistrate which was  

exhibited as Ext-2, wherein the prosecutrix admitted that "I love a boy named 

Kohar Ali, aged about 26 years from the last 6 months." It is also admitted by 

the prosecutrix that "In Malibari a kaji named Maidul performed Nikah. Kohar 

Ali has two children and a wife. I knew about the facts from beforehand, as 

such the impugned order and judgment liable to be set aside.  

 

(v)The learned trial Court wrongly appreciate the evidence U/S 363 I.P.C 

discarding actual facts and circumstances of this case. Hence, the impugned 

order and judgment liable to be set aside.  

 

(vi) There is contradictory statement of victim as to the commission of 

kidnapping. The evidence of the prosecutrix  not at all a reasonable to convict 

the accused/appellant. 

4. I have heard the ld. counsel for both parties. 

 

5. Ld. counsel for accused/appellant submitted that this is a case totally 

false one as the victim  who has at her own will eloped with the accused  in 

spite of knowing  the family background of accused. The victim’s statement 

recorded U/S 164 Cr.P.C. Besides, the victim nowhere stated clearly that 

accused kidnapped her with intention to do sexual inter-course. But ld. trial 

court  convict the accused ignoring all the materials of evidence available in the 

record. Hence the conviction order is liable to be set aside. 

   

6. On the other hand Ld.  Counsel for Stated i.e. ld. P.P., Udalguri 

submitted that ld. trial court has rightly passed the judgment convicting the 

accused as prosecution has able to prove the alleged charge against the 

accused. Hence, praying for upheld the judgment of conviction.  

 

7. Keeping in mind  the rival submission advance by ld. respective 

counsels, I think the appeal is revolves around on a point whether the 

conviction order  and judgment dated 27.2.15 passed in Sessions case 

No.154(U)14 is sustainable  in law as well as fact?  
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8. Here in the present case, it appears that other than victim none is the 

eye witness to the occurrence. The informant PW.1 stated before the court 

that the victim is her daughter.  At the relevant time the victim was a student 

of class X at Kalaigaon Higher Secondary Government School. She has a small 

tailoring shop at Kalaigaon and her house is adjacent to their shop. Accused 

Bhudu Ali used to come to their  shop on one pretext or the other. Mostly he 

used to come on her absence. But on one or two occasion, she had seen him. 

One day when she returned, she did not find her daughter. Her bicycle was 

also not there. She looked for her but could not find her. Then she suspected 

accused as she found the accused not at home. On that very day she filed FIR 

at Kalaigaon Police Station. But police did not take much interest in the case. 

But on intervention of S.P. finally her daughter was recovered by the Kalaigaon 

police from Panjabari. Accused was also found there and arrested. At that time 

her daughter was aged, about 15(fifteen) years.  

 In cross-examination  she admitted that she has passed Higher 

Secondary from Guwahati. At that time when victim was missing she was not 

at home. She  has not seen as to how the accused took her daughter.  

 

9. PW.2, The victim stated that the incident took place about 5 (five) 

months ago. At that time, her age was only 15 years. Accused took her with 

him to Boko on promise of marriage and then to Guwahati. At Boko they 

stayed for 2/3 days then they went to Panjabari at Guwahati where they 

stayed for 7(seven) days. Then police came to Panjabari and recovered her 

and arrested the accused person. She came to know that accused had a wife 

and 2(two) children from previous marriage. She stayed with the accused for 

20/22 days. During that period the accused person cohabited and had sexual 

intercourse with her. Exhibit 2 is her statement recorded by Magistrate and 

Exhibit 2(1) is her signature.  

 In cross-examination she admitted that she is a student of class X. 

She has not filed any certificate from her  school to show her actual date of 

birth. In her previous statement she has stated to the police, she discussed 

the matter of running away from home with the accused on 10.08.14 and on 

25.08.14 a Nikah ceremony was performed between her and the accused 

and thereafter she lived with the accused at Panjabari as his wife. She also 
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told the police that she came to know that accused had a wife and 2 children 

from previous marriage.  

10.  PW.3, Shyam Sundu Harijan, the father of the victim stated that as he 

was suffering from illness so his wife filed this FIR. The incident took place 

about 3/4 months ago where accused took away his minor daughter without 

his consent. At that time her daughter was studying in class X.  

 In cross-examination he admitted that when victim left his house he 

was sleeping. He did not heard any hulla at the time of his daughter left his 

house.  

 

11.  PW.4, the I.O. of the case stated that after taking the charge of 

investigation he proceeded to the place of occurrence. He collected the Call 

Detail Records of the victim girl. From the calls made at that time the  

victim girl he came to know she was at Boko after leaving home. So he went 

there and with the help of local police investigated the matter. He  learnt that 

the victim girl was staying at Goneshpahar in Panjabari locality of Guwahati 

city. So he went there with a police party and found the victim girl. He found 

the accused person sitting along with the victim girl. He apprehended accused 

person and brought the victim girl with him. He sent the victim girl for medical 

examination, her age was below 18 (Eighteen) years as per report of the 

doctor. He found the school document of the victim girl. She was more than 16 

(Sixteen) years and less than 17 (Seventeen) years on date of incident. His 

investigation showed that the victim girl was studying in Kalaigaon Higher 

Secondary School in class X and  her Roll No. was 62. During the investigation 

he also ensured that statement of the victim girl was recorded UlS 164 IPC. He 

filed the charge-sheet. 

 

12. PW.5, Dr. Elora Choudhury, who examined the victim, stated that on 

police requisition, she examined the victim. Exhibit 5 is her medical report and 

Exhibit 5 (1) is her Signature.   She got the vaginal swab examined but no 

spermatozoa was detected. As per Radiological examination at Radhika X-ray 

center, the age of the girl was 16/17 years. Ultrasonography of the lower 

abdomen was conducted to determine whether the girl was pregnant or not. 

Report came that the girl not pregnant.  
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13. CW.1, Obedur Rahman, the Principal of the school, where the victim 

was student deposed before the court that he has brought the Admission 

register of their  school. The book starts from 19.01.2007. As per admission 

register the age of the victim is below 18 (eighteen) years. She was born on 

03.02.1998. As per their school record victim was admitted in class 5(five) in 

their school on the basis of a transfer from another school. They admit 

students from another school only on basis of the transfer certificate. In the 

transfer certificate date of birth is mentioned and that very date is recorded in 

the register. Exhibit 3 is the admission register and Exhibit 3(1) is the relevant 

Page showing the entry of date of birth of victim. Exhibit 4 is the certificate 

issued by him on the basis of the school admission register and exhibit 4(1) is 

his signature. 

14. These much is the evidence of prosecution.  

15. Since the charge is framed U/S 366(A)/376 IPC and the ld. Counsel for 

appellant vehemently argued that the victim was consenting party. So, it is 

first necessary to find out whether the victim girl was minor on the day of 

occurrence.  

16. In the present case, it appears PW.1, Jaya harijan, the informant who 

is the mother of the victim, has stated that at the relevant time her daughter 

was a student of class X at Kalaigaon Higher Secondary Government School. 

The victim on the day of deposition stated that  her age was 15 years. She 

also admitted in cross-examination that she is a student of class X. she has not 

filed any certificate from her school to show her actual date of birth. The 

father  of the victim PW.3 also stated that at the relevant time his daughter 

was studying at class X. The I.O., PW.4, stated that while he sent the victim 

girl for medical examination the doctor reported that the victim’s age is below 

18 years. The I.O. also found the school document of the victim girl. But it was 

shown that the victim was less than 17 years and more than 16 years. The 

statement of victim recorded U/S 164 Cr.P.C.  stated that on the day of giving 

statement  her age was 17 years. Ld. Trial court has examined  the Principal of 

Kalaigaon Higher Secondary Government School where the victim last studied. 

The CW.1 brought the admission register of their school before the court 
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which was started from 19.01.2007. As per admission register the age of the 

victim is below 18 (eighteen) years. She was born on 03.02.1998. 

17. Ld. Trial court in his impugned judgment in Para No.15 held that on the 

day of incident  the victim girl was about 16 years, 6 months and thus, was 

without doubt a minor.  

18. AS such, in this case the definition of kidnapping from lawful 

guardianship is applied is stated “whoever takes or entice any minor”, where a 

minor girl is taken or entice by the accused. It is for the prosecution to prove 

that accused either took or entice her from home.  

19. In the present case while the victim, PW.2 stated that on the day of 

incident accused took her with him to Boko on promise of marriage and then 

to Guwahati. At Boko they stayed for 2/3 days then they went to Panjabari at 

Guwahati where they stayed for 7(seven) days. Then police came to 

Panjabari and recovered her and arrested the accused person. She came to 

know that accused had a wife and 2(two) children from previous marriage. 

She stayed with the accused for 20/22 days. During that period the accused 

person cohabited and had sexual intercourse with her. Exhibit 2 is her 

statement U/S 164 Cr.P.C. Exhibit 2(1) is her signature. In the statement U/S 

164 Cr.P.C. the victim stated that she loves a boy named Kohar Ali aged 26 

years from the last 6 months. On that day they went to Mangaldai. In 

Malibari a Kaji named Moidul performed Nikah and she was changed to 

Mohiran. They stayed there for 15 days. Then they came back to Panjabari, 

Guwahati. They stayed there for 7 days. Kohar Ali has two children and a 

wife. She knew about the fact from beforehand. On 1.9.14 police recovered  

her from Panjabari.  

20. It is the victim who deposed that she had a love affair with the 

accused and before running away with the accused they have discussed the 

entire plan and in pursuance to that plan only she (victim) went with the 

accused. It is in the evidence of victim that after performing Nikah they had 

cohabitate.  

21.  Ld. Trial court upon the evidence of parties and victim convicted the 

accused U/S 363 IPC. As stated above  in the present case the definition of 
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kidnapping  from lawful guardianship is applied, if proved, then only the 

order of conviction passed by ld. Trial court  is upheld.  

22. To prove the kidnapping from guardianship, prosecution is to prove- 

(i) That the person in question was at the time of the offence a minor under 

sixteen years of age (if a male), or under eighteen years of age (if a female); 

or that such person was unsound mind. The age of the girl must be proved 

by the prosecution.  

(ii) That such minor, or person of unsound mind, was, at the time, lawfully 

entrusted to the keeping of a guardian. 

(iii) That the accused took or enticed such minor, or person of unsound mind 

out of such keeping.  

(iv) That he so took or enticed, etc., without the consent of such guardian.  

23. It has been held in Thalkorlal D. Vadgama vs State of Gujarat AIR 1973 SC 

2313, the explanation of “enticing” is applied as follows:-  

The expression used in S.361, I.P.Code is "whoever takes or entices any  

minor". The word "takes" does not necessarily connote taking by force and  

it is not confined only to use of force, actual or constructive. This word merely 

means," to cause to go", "to escort" or "to get into possession". No doubt, it 

does mean physical taking, but not necessarily by use of force or fraud. 

The word /I entice" seems to involve the idea of allurement by giving rise 

to hope or desire in the other. This can take many forms, difficult to 

visualise and describe exhaustively; some of them may be quite subtle; 

depending for their success on the mental state of the person at the time 

when the inducement is intended to operate. This may work immediately 

or it may create continuous and gradual but imperceptible impression 

culminating after some time, in achieving its ultimate purposes of 

successful inducement.  

The two words "takes" and "entices" as used in S. 361, LP.Code are 

intended to be read together so that each takes to some extent its colour 

and content from the other. The statutory language suggests that if the 

minor leaves her parental horne completely unifluenced by any promise, 

offer or inducement emanating from the guilty, then the latter cannot be 

considered to have committed the offence as defined in S. 361, Lp.code. 

But if the guilty party has laid a foundation by inducement, allurement or 
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threat, etc. and if this can be considered to have influenced the minor or 

weighed with her in leaving her guardian's custody or keeping and going 

to the guilty party, then prima facie, it would be difficult for him to plead 

innocence on the ground that the minor had voluntarily corne to him. If he 

had at an earlier stage solicited or induced her in any manner to leave her 

father's protection, by conveying or indicating an encouraging suggestion 

that he would give her shelter, than the mere circumstances that his act 

was not the immediate cause of her leaving her parental horne or 

guardian's custody would constitute no valid defence and would not 

absolve him. There was ample material showing earlier allurements and 

the appellant's participation in the formation of Mohini's intention and 

resolve to leave her father's house. The appellant's conviction must, 

therefore, be upheld.”  

 

24. Coming to the present case if the entire evidence of victim is 

believed then we can safely be held that that she had a love affairs with 

the accused and they made a plan before running away with the accused  

and had discussed and in pursuance to that plan the victim went with the 

accused. Thereafter, accused performed Nikah  with the victim and only 

thereafter they have performed sexual intercourse with her. That has been 

discussed by ld. trial court in the Para 20 and 21 of the impugned 

judgment.  

 

25. When a minor girl is taken or entice by the accused, it is for the 

prosecution  to prove that accused  either took or entice her from her 

home. Mere fact that she had a love affairs with the accused and both 

prepared a plan where it was decided  the girl to elope with the accused 

and in pursuance to that plan the girl went with the accused to Boko and 

Nalbari and thereafter accused performed Nikah with the girl cannot be a 

circumstance sufficient to show that accused had taken victim or entice 

her. Here there is no reliable evidence that the accused had taken away or 

enticing the victim from her father’s house. But the evidence shows  that 

the victim after eloping with the accused performed Nikah, thereafter 

changed her name and then cohabited  at her own will which cannot be 



 10 

said to have been completed the offence of kidnapping from the lawful 

guardianship.  

26. Another point is to be discussed in this appeal is that  according to 

statement of victim made before the court as well as before the ld. 

Magistrate, while her statement was recorded U/S 164 Cr.P.C. after 

eloping with the accused the victim stayed 2/ 3 days  at Boko, then they 

went to Panjabari. They stayed there for 7 days. The victim stayed with 

the accused for 20/22 days.  

 

27. There is no any evidence that the victim raised any objection  or 

protest while she went with the accused. Even there is no evidence that 

accused has compelling her to go with him.  

 

 

 

28. The Apex Court in Kuldeep K. Mahato Vs. State of Bihar, reported in 

(1998) 6 SCC 420- 

 

“While dealing with a case of kidnapping or rape where there were sufficient 

opportunity  to run away from the house but also could have taken  help of the 

neighbour. The prosecutrix did not do so.” 

 

29. Coming to the present case, it appears there was ample opportunity for 

prosecutrix  to flee from the house of the accused if she desired. There is no 

even any evidence that she raised any protest or objected or reported  to any 

other person as to the alleged forceful kidnapping.  

 

30.  In view of the available evidence in the record, I think that the 

evidence is not sufficient to warrant conviction  of accused U/S 363 IPC. As 

such the impugned judgment and order dated 27.2.15 passed by ld. Assistant 

Sessions Judge, Udalguri in connection with Sessions  Case No.154(U)14 is not 

at all justified to remain in force. 
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ORDER 

 

31. In view of the aforesaid discussion this appeal is allowed. The 

impugned judgment and order passed by the ld. Asstt. Sessions Judge, 

Udalguri by convicting the accused/appellant U/S 363 IPC in Sessions  Case 

No.154(U)14 is set aside and as such, accused is acquitted and set him at 

liberty forthwith.  

 

32. Liability of the bailor is hereby discharged. 

 

33. Let the Sessions  Case No.154(U)14 be sent to the ld. trial court 

alongwith a copy of judgment.  

 

 Given under my hand and seal of this court on this the 8    th  day of 

Mayl,15 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                       

Sessions Judge, 

          Udalguri, BTAD. 
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